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Internet as a form of distribution. As noted above, such an outcome is contrary to the
Commission’s policies of promoting growth in competition and broadband services.

V. GRANTING THE RELIEF SOUGHT BY SKY ANGEL WOULD VIOLATE THE
FIRST AMENDMENT

The Commission may not compel Discovery to involuntarily continue providing its
programming to Sky Angel without contravening the First Amendment. Cable programmers
such as Discovery “engage in and transmit speech, and they are entitled to the protection of
speech and press provisions of the First Amendment.”” While the D.C. Circuit has rejected a
facial challenge to the program access rules, the Court specifically left open the issue of whether
the rules as applied might burden or restrict speech more than is necessary and thereby fail the
narrow tailoring requirement.”

The compelled carriage sought by Sky Angel triggers strict scrutiny because it would
force Discovery to speak in a manner not of its choosing.®” Under the strict scrutiny test
applicable to such restrictions, the Commission would be required to demonstrate that the burden
on speech serves a compelling governmental interest and is narrowly tailored to achieve that
end.®’ As a First Amendment speaker, Discovery has the right to present its speech in the

environment and context it chooses. As made clear above,

sk Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 636 (1994) (“Turner I’), citing Leathers v.

Medlock, 499 U.S. 439, 444 (1991).
o Time Warner Entm't Co., L.P, v. FCC, 93 F.3d 957, 979 (D.C. Cir. 1996).

Riley, 487 U.S. at 795 (“Mandating speech that a speaker would not otherwise make” is “content-
based”).

8y

B/

Simon & Schuster, Inc. v. Members of the New York State Crime Victims Bd., 502 U.S. 105, 118
(1991) (to survive strict scrutiny, “the State must show that its regulation is necessary to serve a
compelling state interest, and is narrowly drawn to achieve that end”) (internal quotation marks omitted).
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In re the Matter of

Complaint of SKY ANGEL U.S.,LLC
File No.

Against Discovery Communications,
LLC et al. for Violation of the
Commission’s Competitive Access
to Cable Programming Rules

DECLARATION OF STEPHEN KAMINSKI
I, Stephen Kaminski, declare as follows:

1. My title is Vice President, Legal Affairs. I have been with the company since
February 2005. My duties include, among other things, negotiating and documenting affiliation
and other agreements relating to Discovery Communications, LLC’s programming networks.

2. I submit this declaration in response to the program access complaint filed on March
24, 2010 by Sky Angel U.S., LLC (“Sky Angel”) against Discovery Communications, LLC and
Animal Planet, LLC (collectively, “Discovery”) pursuant to sections 76.1000- 76.1003 of the
Commission’s rules, 47 C.F.R. §§ 76.1000-76.1003.

3. I have personally participated in discussions with Sky Angel representatives
regarding the Discovery programming services carried by Sky Angel.

Negotiation of the Sky Angel Agreement

4, In approximately the fall of 2007, representatives of Sky Angel approached
Discovery with an idea for a new video offering. They stated Sky Angel was creating a “family
friendly” video offering that would include only a few select networks. The offering would be

marketed as a limited service that families could use as a supplement to a family’s regular
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14.  Discovery signed the agreement with Sky Angel on October 16, 2007.

Concerns About Sky Angel’s Distribution System

15.  Sky-Angel carried our programming networks during 2008 and 2009.

16.  In late 2009, we became aware that Sky Angel was running a very aggressive
marketing campaign that clearly promoted its service as an Internet-based, transportable service
that could be used in multiple locations,

17.  Wereviewed Sky Angel’s website and discovered that while Sky Angel’s service can
be viewed on a television set in the home, it is not a fixed service tied to a single subscriber
address, but can be used in multiple locations wherever there is an Internet connection.

18.  Sky Angel’s current website, http://www.skyangel.com/home/Default.aspx#, asserts

that Sky Angel is “revolutionary television that can be viewed on your TV or PC.” It also states

that:

A high-speed Internet connection is required wherever the Sky Angel service is going to
be used. The recommended Internet speed is 1.5 Mbps or greater. Sky Angel works with
Cable broadband and Telco DSL Internet services only. If you travel with Sky Angel, you
must have approved access to the hardwired or wireless Internet and may be subject to
usage caps.

http://www.skyangel.com/about/fag/general_faq.aspx#/TEXT:splash=f:supportID=192.

19.  The Sky Angel website also contains the following question and answer in its
“Frequently Asked Questions” section:

Q: Can I take Sky Angel receiver back and forth to my second home and when I travel?

A: Yes, as long as you have high-speed Internet access at your home and it meets the
minimum speed reqmrement of 1.5 Mbps. When traveling, all you have to do is
connect the receiver to a high-speed modem using Ethernet cable or find and use the
authorized wireless network. The Sky Angel receiver is small and compact and great
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for bringing your favorite Sky Angel TV or radio channels along with you while
traveling.

http://www.skyangel.com/about/fag/general _faq.aspx#/TEXT:splash=f.supportID=204

20.

Terminate S el

21.

24.
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we provided them with three months’ notice in order to allow them sufficient time to notify their

subscribers.

Discovery’s Concerns About Internet Distribution

34,  Although many of our distributors have expressed an interest in Internet distribution

of our networks, Discovery has steadfastly refused to enter into any such agreements.

35.

36. In addition, Discovery has determined that at this time, Internet distribution of its

programming may not be a sound business plan.

37.  The belief that Internet distribution would not be a strong business model for
Discovery is held by all levels of Discovery leadership. Many of Discovery’s top executives
have been very public about their belief that if Discovery’s programming were available over the
Internet, the long-term net effect would be a serious decline in Discovery’s ability to produce
high-quality programming.

38.  Forall of these reasons, Discovery has not entered into any distribution arrangement
with any MVPD or other service provider for distribution of its programming networks on the

Internet as part of a transportable, multilocation television service.
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I solemnly affirm under penalty of perjury that the foregoing is true and correct to the best of

my knowledge, information and belief. by %"
Date: 4/2 (/’fd I ' .' /
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